IMPLEMENTATION OF PART VII OF THE COMPANIES ACT 1989 
(FINANCIAL MARKETS AND INSOLVENCY) 

DRAFT REGULATIONS 

1 . This document contains the final draft text of the 
secondary legislation required for the implementation of Pant 
VII of the Companies Act 1989, together with a commentary. 

2. The draft reflects comments received on earlier drafts 
published in August 1 990 in the document Implementation of 
Part VII of the Companies Act 1989 - a Consultative Paper" 

("the August paper"). The four separate sets of regulations 
discussed in that paper have been consolidated, with a number 
of changes, into a single instrument. Further regulations 
have been added, as foreshadowed in the August paper, dealing 
with modification of the Part in its application to recognised 
overseas exchanges (ROIEs), and with jurisdiction and court 
procedure. An addition is also made to paragraph 2 of 
Schedule 21 . 

3. The draft regulations are published now principally for 
information. Further significant changes to the content are 
not anticipated. The Department would, however, be glad to 
]~ 000 ive comments on drafting or points of detail . Any such 
comments should be sent to: 

John Whitlock 

Financial Services Division 
Department of Trade and Industry 
Room 620 

10-18 Victoria Street 
London SW1H ONN 

to arrive by 8 March 1991 at the latest . 

4. Subject to any comments received, it is proposed to lay 
the regulations in mid March to come into force, with Part VII 
itself, in mid-April. 
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5 . Fuxther copies of this paper may be obtained by 
telephoning 071-215 3086, or by writing to Andrew Morling, 
Room 621 at the address above. 
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COMMENTARY 



Background 

6. The background to Part VII and the purpose of the 
regulations was set out in the August paper and is not 
repeated here. (Further copies of the August paper are 
available from the address on the previous page.) 

7. Relatively few written comments were received on the 
August paper. The Department has however had extensive 
discussions with the exchanges and others about the detail of 
the original draft regulations, particularly as they affect 
the default rules of the futures exchanges and the charging 
arrangements associated with the Central Gilts Office (CGO) , 
and these have led to several changes, mostly of detail. 

The draft regulations 

Part I - General 



8. This Part contains the citation and commencement 
provisions, and interpretation provisions for the regulations 
generally. 

Part II - Further provision as to market contracts 

9. Regulation 3 replaces the draft regulations discussed in 
Annex 1 to the August paper. It substitutes two new 
subsections for the existing section 155(2) of the Act, which 
defines "market contract" in relation to a recognised 
investment exchange. There are three main purposes. 

10. First, since the Act was passed two exchanges (The Baltic 
Futures Exchange and London Fox) have merged, and LTOM and 
LIFFE have announced their intention of merging. Because some 
exchange contracts have a long life, it is possible that a 
merged exchange might need to deal, on a default, with 
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contracts originally entered into on one of its former 
constituent exchanges. The amended definition ensures that 
such contracts will remain within the scope of the Part. 



il. Second, the amendment deals, indirectly, with the 
definition of the "hack-to-back" contracts discussed in Annex 
1 to the August paper. The problem, in essence, was to 
distinguish a member's "back-to-back" exchange contracts with 
nis clients from off-market contracts made on similar, but not 
identical, terms as an exchange contract. The former are 
intended to be within the scope of the Part; the latter, which 
have no direct connection with the exchange, are not. 

Following protracted discussion, it has been concluded that it 
would be better not to attempt to define a "back-to-back" 
contract, but to tie the definition of "market contract" more 
closely to the rules governing the making of the contract . 
Exchange nixes will need to make clear precisely which are the 
contracts in the making of which their members are subject to 
cns rules, and these will need to include "back-to-back" 
contracts with clients. 



12- Third, the amendment cuts back the definition of "market 
contract" in relation to a recognised overseas exchange. The 

* _ 18 that ° nly contrac ts entered into by such exchanges 

themselves, in connection with the provision of clearing 

services, will be market contracts. All other contracts 

p°“ eCt Th “ b ° dieS Wm ^ ° UtSide the SC ° pe of the 

paras 47 ^ ^ ^ - explained in 

paras 47-51 below. 
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been withdrawn, disallowed or rejected. 



Part IV - Reports by Recognised Overseas Exchange or Clearing 
House 



14. Section 162(1) requires a recognised exchange or clearing 
house to report to the Secretary of State on the completion of 
default proceedings, stating the sum certified to be payable 
from or to the defaulter. Irrespective of any other 
considerations of scope in relation to recognised overseas 
exchanges, it is unnecessary to require such a body to report 
in a case in which there are no UK insolvency proceedings. 

The proposed new regulation therefore limits the reporting 
requirement to cases, if any, in which a net sum is required 
for the purpose of such proceedings. It is envisaged that an 
insolvency office-holder conducting any relevant proceedings 
would approach the Secretary of State, with a view to his 
making the notification referred to in the new section 
1 62 ( 1 A) . 

Part V - Market charges 

15. Regulations 7-15 broadly speaking follow the draft 
regulations contained in Annex 3 to the August paper . There 
are a number of differences of detail, mainly concerned with 
reflecting more exactly the precise workings of the charging 
arrangements associated with the assured payments mechanism of 
the Central Gilts Office. 

Regulation 7 - Interpretation 

16. This is little changed from regulation 2 of the earlier 
version. The definition of "assured payment" is deleted as 
the expression is no longer used in the regulations. A 
definition of "former CGO service member" has been inserted 
reflecting the fact that the regulations may be relevant in 
cases in which a member has had his entitlement to use the CGO 
suspended or terminated, consequent on default. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



17. Paragraphs (2) and (3) of the old regulation 2 are of 
general application and now appear in Part I of the 
regulations. 



Regulation 8 - Land 

18. The text of this regulation is unchanged from that of 
Regulation 3 in the earlier version. 

Regiii^jx>ri _9 — - amendments — to definit i ons in section 1 73 o f the 

Act 



19. This is an expanded version of old regulation 4. A new 
subparagraph (b) is inserted to take account of the fact that 
new issues of gilts may be made directly into the CGO. The 
allotment of such an issue may be made to CGO members against 
an assured payment, but, since prior to the allotment the 
stock is not held by anybody, does not constitute a 
"transfer". The addition of "allotment" to section 173(1)( c ), 
together with additions to regulations 13(b) and 14(2) (a) (see 
below) will ensure that assured payments made in respect of 
allotments will be within the scope of the provisions. 

20. The definition of "short term certificate" is amended to 
take account of the fact that the terms of such certificates 
provide for The Stock Exchange to make a payment in cash to 
the extent that property of the kind specified in the 

certificate is not available to the full value of the 
certificate. 



BegMla Mon 10.— c har ges in favour of rtrr 

21. The definition in subparagraph (a) of Regulation 10(1) 
(old regulation 5(1)) is redrafted to follow the wording of 
the definition of the relevant market contracts in section 
155(2) (b). No material change is intended. 

22. New subparagraph (b) is intended to relate the secured 
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obligation more closely to the provisions of schedule 21 which 
dictate how a UK clearing house, or UK exchange acting as 
clearing house, is to deal with contracts on default and 
calculate the sum which is to be set off against the margin 
they hold. The change is intended to remove any room for 
doubt as to whether the sum referred to in these regulations 
is the same as the sum arrived at under the operation of 
relevant default rules. The intention is that they should be 
the same. 

23. Schedule 21 does not lay down detailed procedures to be 
followed by a recognised overseas clearing house or recognised 
overseas exchange acting as clearing house. Accordingly it is 
necessary to retain the earlier formulation of the liability 
for the purpose of any market charge such a body might have, 
and this is the purpose of new subparagraph (c). 

24. Paragraph (2) is unchanged from the equivalent provisions 
of old regulation 5. Paragraph (3)(b) is redrafted to reflect 
more precisely the liability secured by the charge in relation 
to short term certificates, and paragraph (4) reflects the 
expanded definition of "short term certificate" discussed in 
para 20 above. 

Regulation 1 1 charge in favour of recognised clearing house 

25. The changes here to the text of old regulation 6 mirror 
those to old regulation 5 discussed in paras 21-23 above. 

Regulation 1 2 - CGO charges 

26. The wording of Regulation 12 is intended to achieve the 
same effect as old Regulation 7. However, it is possible that 
the grantor of the charge may not technically be a CGO member 
at the time the charge is granted, since this will depend on 
the order in which the contract with the Bank and the charge 
itself are executed. It is also necessary to deal with the 
possibility that the charge may fall to be enforced shortly 
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after the grantor has ceased to be a CGO member ( see paragraph 
16 above). The new text of subparagraph (a) deals with these 
points by relating the restriction to the liabilities secured 
rather than to the status of the grantor. 



27. in the light of consultation, it has been concluded that 
no elaboration of subparagraph (b) is necessary. 



Eggul<|tiofl 1 3 - Ext ent to which CGO service charge to be 
treated as market charge 



28 . Several changes have been made to the wording of what was 
Regulation 8 . 



2j . The reference to a former CGO Service member in 
subparagraph (a)(i) and the new subparagraph (a)(ii) are to 
deal with cases where membership is terminated or suspended 
consequent upon insolvency proceedings. The intention is that 
the charge should continue to be a market charge to the extent 
that it runs over stock which was on the member's CGO account 
immediately before its removal from the CGO consequent upon 
termination or suspension of membership. (However, because 
removal of stock from the account is not an instantaneous 
process, it is also necessary to cover the case where a member 
has been suspended but the stock remains for the time being 
held to his account in the CGO.) 



Subparagraph (a) (iii) follows old subparagraph (a)(ii) 

With the substitution of "receivable by" for "due to" (for ' 

consistency with new subparagraph (a)(v>) and the addition of 

words to take account of termination or suspension of 
membership. 



31. Subparagraph <a)(iv) reflects, with the same 
modifications, old subparagraph (a) (iii). 



32. Subparagraph (a)(v) substitutes 
(a) (iv) . The use of the expression " 



for old subparagraph 
receivable by . . . in 
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respect of the transfer" in place of "due to ... in 
consideration for the transfer" is intended to reflect more 
closely the operation of the assured payments system, under 
which the obligation of the buyer of stock to make payment is 
converted into a payment obligation between the parties' 
settlement banks, with each party receiving from, or 
reimbursing, his settlement bank on the basis of a separate 
agreement . 

33. Subparagraph (b) is also changed to reflect more 
accurately the operation of the assured payment arrangements . 
Because settlement banks settle between themselves on a net 
basis, it is possible that a bank may not in fact "make" a 
"payment" in respect of transfers to its member, because this 
is cancelled out in a particular case by a sum owing to it by 
the buyer's settlement bank in respect of CGO business between 
other members for whom the banks in question act. Even though 
a "payment" is not made, the bank will still have discharged a 
payment obligation on behalf of the buying member, for which 
it must be reimbursed and for which it needs security under 
the market charge. A reference to "allotments" is added (see 
paragraph 1 9 above ) . 

Regulation 1 4 - Limitation on disapplication of .certain 
sections of the Insolvency Act 

34. Regulation 14(1) follows old Regulation 9(1), except that 
the "qualifying period" will start on the 5th, not the 3rd, 
business day before the date on which a petition for the 
making of an administration order is presented. It was 
strongly represented in consultation that a period of only 3 
days prior to the petition gave insufficient time for the 
chargee to evaluate the position of a member who was 
apparently getting into difficulties. 

35. Paragraph (2) is amended to remove the reference to 
realisation by the settlement bank, and now refers simply to 
realisation. This is to take account of the fact that the 
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process of realisation will not necessarily be carried out by 
the settlement bank itself, and is intended also to make it 
clearer that the amount which can be realised is the value of 
the liability as specified in subparagraph (a) or (b) as 
appropriate, without any extra allowance for any amount which 
may have to be discharged in priority to the bank/ s own claim. 

36. The reference in subparagraph (a) to "assured payment" is 
replaced by a reference to payment obligations (cf paragraph 
33 above) . A reference is also added to "allotments" (see 
paragraph 1 9 above ) . 

Regulation 1 5 - recovery of assets by administrator 

37. Regulation 1 5 is similar to old Regulation 10. The 
reference to the time period in paragraph (1) is redrafted to 
correspond with the drafting of regulation 14(1) (there is no 
substantive change) . However new provisions have been added 
to clarify the basis on which the assets and liabilities are 
to be valued for the purpose of determining what property 
subject to the charge should be returned to the control of the 
administrator. Where (as will normally be the case) a price 
for the assets in question is included in the Daily Official 
List of The Stock Exchange the assets are to be valued at the 
average of the quotations published in that list for the 
second business day referred to in regulation 15(1). The 
valuation of any other assets will need to be agreed between 
the administrator and the chargee. 

38. The liability, in the case of a CGO charge, will normally 
be the amount referred to in regulation 14(2) (a) (relating to 
payment obligations discharged during the "qualifying 
period"). This amount will be readily ascertainable. Where 
however, regulation 14(2) (b) applies, it is necessary to 
specify a point at which the liability is to be valued for the 
purposes of regulation 15. Regulation 15(1) (a) provides that 
that liability will be the amount due at the close of business 
on the second business day referred to in regulation 15(1). 

10 
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39. In the case of the Talisman charge, the extent of the 
liability to reimburse The Stock Exchange will be fixed before 
the point at which any surplus assets must be returned to the 
control of the administrator, so special provision for 
valuation of the liability is not necessary. 

Part VI - Construction of references to parties to market 
contracts 

40. Regulation 16 is designed to achieve the effect intended 
by the regulation discussed in Annex 2 to the August paper. 

It has been pointed out, however, that the original definition 
of "margined transaction", which cross-referred to the SIB's 
Clients ' Money Regulations, was not effective in relation to a 
clearing house, which does not have "clients" in the terms of 
those regulations, and also failed to provide for certain 
transactions (such as single premium options) which are not 
"margined transactions" as defined, but which should 
nevertheless be taken into account in the separate netting of 
segregated client positions. The proposed solution abandons 
the definition of "margined transaction" in favour of a 
simpler approach covering derivatives transactions in respect 
of which any money received is "client money" for the purposes 
of SIB's Clients' Money Regulations. 

Part VII - Additional requirements for recognition 

41 . Regulation 1 7 is new, and deals with two difficulties 
which have emerged in the drafting of exchange default rules 
to comply with the requirements of paragraph 2 of Schedule 21 . 

42. The calculations referred to in paragraph 2 of the 
schedule relate, in the main, to price differences on the 
contracts being dealt with. In most cases the sum due on each 
contract will, broadly speaking, be the difference between the 
price at which the contract was made and the market price 
ruling at the time of the default. In the case of margined 
transactions between an exchange member and his client, some 
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or all of this price difference may already have been 
accounted for in margin payments by one party to the other, 
and this will need to be taken into account, when the overall 
account is drawn up between the defaulting member and each of 
his creditors or debtors, under the relevant provisions of the 
insolvency rules. The exchange itself will not be in a 
position to take margin payments into account when certifying 
its net sum, because the margin account between the broker and 
client may well be a single running account covering business 
on more than one exchange. It has been suggested, however, 
that the effect of the reference in paragraph 2(1) to the 
discharge of n all rights and liabilities" may be such as to 
require an exchange to take margin payments into account in 
its net sum. This is unlikely to be feasible. 

43. There is also concern that the reference to the discharge 
or all rights and liabilities could be construed as requiring 
the operation of default rules to exclude all claims under 
market contracts settled under default rules, including, for 
example, quality or shipping related claims in respect of 
contracts gone to physical delivery. This could have a 
significant effect on the position of counterparties to 
contracts defaulted on at the delivery stage, yet it may not 
be satisfactory to keep exchange default proceedings open 
pending the resolution of such claims. 

44. It is proposed to deal with both these concerns by 
providing that the rights and liabilities referred to in 
paragraph 2(1) do not include rights and liabilities in 
respect either of margin or of claims arising out of a failure 
to perform a market contract. Regulation 17 amends the 
schedule accordingly. The effect will be that the rules will 
not have to provide for the certification of a sum in relation 
to margin in the circumstances described above, and that 
claims in respect of failure to perform may, as appropriate, 
be left to be resolved otherwise than under rules complying 
with para 2(1) and (2) of the Schedule. 
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Part VIII - Legal proceedings 



45. The August paper noted that regulations would be required 
to specify the court to which applications under those 
provisions of the Part which provide for the court's 
involvement are to be made . Regulation 19(1) and ( 2 ) make it 
clear that application should be made to the court supervising 
the insolvency proceedings in question. (In the unlikely 
event that a court was not already involved, applications 
would be made to any court having the appropriate insolvency 
jurisdiction). Regulation 19(3) makes it clear that the rules 
of court applying in applications in insolvency proceedings 
are to apply in relation to applications under the relevant 
provisions of Part VII. 

46. Regulation 18 makes clear that an application is 
necessary before the court would become involved in the 
circumstances provided for in section 175(2) of the Act. 

OTHER MATTERS 

Recognised Overseas Investment Exchang es (RQIEs) 

47. As foreshadowed in the August paper, the Department has 
consulted the ROIEs about modifications to the Part in its 
application to them. The default arrangements of these 
exchanges reflect the requirements of their home regulatory 
systems and domestic insolvency law, and do not necessarily 
correspond to the arrangements being put in place under Part 
VII for UK exchanges and clearing houses. For example, in 
some cases the role of the exchange in dealing with a default 
may be less significant than envisaged under the UK 
arrangements . 

48 Part VII is mainly concerned with defaults by member s of 
a recognised exchange (or clearing house) . At present it is 
unlikely that insolvency of a member of an overseas exchange 
would be dealt with primarily under UK insolvency law, and as 
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Part VII is primarily concerned with the effect of UK 
insolvency law it is unlikely to be relevant where the default 
procedures of an ROIE are operated under its domestic law. 
Against this background, it would be inappropriate to require 
overseas exchanges to adopt special procedures for the full 

range of contracts that the Part applies to in the case of UK 

bodies . 

49. It is therefore proposed to restrict, for the present at 

least, the range of contracts connected with an ROIE to which 
the Part applies, with the effect of taking most such 
contracts out of the scope of the Part altogether. Only 
those contracts to which an ROIE itself is party as clearing 
house (ie contracts of the kind described in section 155(2) (b) 
of the Act) will be retained within the scope. An exchange 

acting as clearing house has direct control of its clearing 

contracts and in principle should have no difficulty in 
complying with the relevant provisions of Part VII in the 
event of a default. 

50 . The effect will be that in the event of default by a 
member of an ROIE, normal UK insolvency law will apply (to the 
extent, if any, that it is relevant) to all that member's 
business on that exchange, except any contracts with the 
exchange in its capacity as clearing house. As noted above, 
however, any such default is likely to be dealt with primarily 
under the regulatory and insolvency provisions of the country 
in which the exchange has its head office, and to that extent 
UK insolvency law is unlikely to be relevant. 

51 . It is recognised that with increasing globalisation the 
structure of markets may change, with an increase in cross- 
border membership, and that in the light of future 
developments some further modification of the scope of the 
Part in its application to ROIEs may be appropriate. The 
position will accordingly be kept under review. 

14 
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Powers to extend the scope of Part VII 



52. There is no immediate intention to exercise the powers 
contained in sections 170, 171, 172 and 176 of the Act, nor 
the power in section 178 dealing with the priority of floating 
market charges. These sections will not therefore be brought 
into force for the time being. 

Northern Ireland 



53. Although certain provisions of Part VII extend to 
Northern Ireland, the main modifications to insolvency law do 
not so extend, and are the subject of corresponding Northern 
Ireland legislation. This will be brought into force later in 
the year, following wider changes to existing Northern Ireland 
insolvency legislation. 



Financial Services Division 
Department of Trade and Industry 
February 1991 
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STATUTORY INSTRUMENTS 



1991 No. 

FINANCIAL SERVICES 

The Financial Markets and Insolvency Regulations 1991 



Made 1991 

Laid before Parliament 1 991 

Coming into force 1991 



ARRANGEMENT OF REGULATIONS 
PART I 
GENERAL 

1 . Citation and commencement. 

2. Interpretation: general. 

PART II 

FURTHER PROVISION AS TO MARKET CONTRACTS 

3. Further provision as to market contracts. 

PART III 

INSOLVENCY PROCEEDINGS 



4. Voting at meetings of creditors. 

5. Ranking of expenses of relevant office-holder. 

PART IV 

REPORTS BY RECOGNISED OVERSEAS EXCHANGE OR CLEARING HOUSE 

6. Duty of recognised overseas exchange or clearing house to 
report on completion of default proceedings. 
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PART V 

MARKET CHARGES 



7. Interpretation of Part V. 

8. Charges on land or any interest in land not to be treated 
as market charges. 

9. Amendments to section 173 of Act concerning certain 
charges granted in favour of The Stock Exchange and certain 
charges securing debts and liabilities arising in connection 
with allotment of specified securities. 

10. Extent to which charge granted in favour of recognised 
investment exchange to be treated as market charge. 

1 1 . Extent to which charge granted in favour of recognised 
clearing house to be treated as market charge. 

12. Circumstances in which CGO Service charge to be treated 
as market charge. 

1 3 . Extent to which CGO Service charge to be treated as 
market charge. 

14. Limitation on disapplication of sections 10(1 )(b) and 
11 (3) (c) of Insolvency Act 1986 in relation to CGO Service 
charges . 

1 5 . Ability of administrator or administrative receiver to 
recover assets in case of property subject to CGO Service 
charge or Talisman charge. 



PART VI 

CONSTRUCTION OF REFERENCES TO PARTIES TO MARKET CONTRACTS 

1 6 . Circumstances in which member or designated non-member 
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dealing as principal to be treated as acting in different 
capacities . 



PART VI X 

ADDITIONAL REQUIREMENTS FOR RECOGNITION 



1 7 . Restriction of paragraph 2 of Schedule 21 to the Act . 



PART VIII 
LEGAL PROCEEDINGS 



18. Applications for order under section 175(2) of Act. 

1 9 . Court having jurisdiction in respect of proceedings under 
Part VII of Act. 

The Secretary of State, in exercise of his powers under 
sections 155(4) and (5), 158(4) and (5), 160(5), 173(4) and 
(5), 174(2) to (4), 185, 186 and 187(3) of the Companies Act 
1989(a) and of all other powers enabling him in that behalf, 
and having consulted the Treasury and the Bank of England in 
accordance with sections 173(6) and 174(5) of that Act, hereby 
makes the following Regulations- 

PART I 
GENERAL 

Citation and Commencement 

1 . These Regulations may be cited as the Financial Markets 
and Insolvency Regulations 1991 and shall come into force on 

1991 . 



Interpretation: general 

2 . - ( 1 ) In these Regulations 11 the Act’* means the Companies Act 
1989; 

( 2 ) A reference in any of these Regulations to a numbered 



(a) 1989 c . 40 . 
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regulation shall be construed as a reference to the regulation 
bearing that number in these Regulations. 

(3) A reference in any of these Regulations to a numbered 
paragraph shall, unless the reference is to a paragraph of a 
specified regulation, be construed as a reference to the 
paragraph bearing that number in the regulation in which the 
reference is made. 



PART II 

FURTHER PROVISION AS TO MARKET CONTRACTS 
Further provision as to market contracts 

3. For subsection (2) of section 155 of the Act (market 
contracts) substitute - 

"(2) Except as provided in subsection (2A), in relation 
to a recognised investment exchange this Part applies 
to - 



(a) contracts entered into by a member or 
designated non-member of the exchange which are 
either 

(i) contracts made on the exchange or on an 
exchange to whose undertaking the exchange has 
succeeded whether by amalgamation, merger or 
otherwise; or 

(ii) contracts in the making of which the 
member or designated non-member was subject to 
the rules of the exchange or of an exchange to 
whose undertaking the exchange has succeeded 
whether by amalgamation, merger or otherwise; 
and 

\b) contracts subject to the rules of the exchange 
entered into by the exchange for the purposes of or 
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in connection with the provision of clearing 
services . 

A "designated non-member" means a person in respect of 
whom action may be taken under the default rules of the 
exchange but who is not a member of the exchange. 

(2A) This Part does not apply to contracts falling 
within paragraph (a) of subsection (2) above where the 
exchange in question is a recognised overseas investment 
exchange . " . 



PART III 

INSOLVENCY PROCEEDINGS 
Voting at meetings of creditors 

4 . - ( 1 ) Section 159 of the Act (proceedings of exchange or 
clearing house take precedence over insolvency procedures) 
shall be amended as follows . 

(2) After subsection (4) there shall be inserted the 
following new subsection - 

"(4A) However , prior to the completion of default 
proceedings - 

(a) where it appears to the chairman of the meeting 
of creditors that a sum will be certified under 
section 162(1) to be payable, subsection (4) shall 
not prevent any proof or claim including or 
consisting of an estimate of that sum which has been 
lodged or, in Scotland, submitted, from being 
admitted or, in Scotland, accepted, for the purpose 
only of determining the entitlement of a creditor to 
vote at a meeting of creditors; and 

(b) a creditor whose claim or proof has been lodged 
and admitted or, in Scotland, submitted and 
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accepted , for the purpose of determining the 
entitlement of a creditor to vote at a meeting of 
creditors and which has not been subsequently wholly 
withdrawn, disallowed or rejected, is eligible as a 
creditor to be a member of a liquidation committee 
or, in bankruptcy proceedings in England and Wales, 
a creditors' committee.''. 

(3) In subsection (5) after "subsection (4)" there shall 
be inserted the words "and (4A)". 

Ranking of expenses of relevant office-holder 

5. At the end of subsection (4) of section 160 of the Act 
(duty to give assistance for the purposes of default 
proceedings) there shall be added the following words - 

"and for the purpose of determining the priority in which 
his expenses are payable out of the assets, sums in 
respect of time spent shall be treated as his 
remuneration and other sums shall be treated as his 
disbursements or, in Scotland, outlays.". 

PART IV 

REPORTS BY RECOGNISED OVERSEAS EXCHANGE OR CLEARING HOUSE 

Duty of recognised overseas exchange or clearing house to 
report on completion of default proceedings 

6, -(1) Section 162 of the Act (duty to report on completion 
of default proceedings) shall be amended as follows. 

(2) At the beginning of subsection (1) insert "Subject to 
subsection (1A),". 

( 3 ) After subsection ( 1 ) add the following new 
subsection - 

" ( 1 A) A recognised overseas investment exchange or 
recognised overseas clearing house shall not be subject 
to the obligation under subsection (1) unless it has been 
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notified by the Secretary of State that a report is 
required for the purpose of insolvency proceedings in any 
part of the United Kingdom.". 



PART V 

MARKET CHARGES 

Interpretation of Part V 

7. In this part of these Regulations, unless the context 
otherwise requires - 

"the Bank" means the Bank of England; 

"business day" has the same meaning as in section 167(3) 
of the Act; 

"CGO" means the Central Gilts Office of the Bank; 

"CGO Service" means the computer-based system established 
by the Bank and The Stock Exchange to facilitate the 
transfer of specified securities; 

"CGO Service charge" means a charge of the kind described 
in section 173(1 )(c) of the Act; 

"CGO Service member" means a person who is entitled by 
contract with the Bank to use the CGO Service; 

"former CGO Service member" means a person whose 
entitlement by contract with the Bank to use the CGO 
Service has been terminated or suspended; 

"settlement bank" means a person who has agreed under a 
contract with the Bank to make payments of one kina 
mentioned in section 173(1 ) (c) of the Act; 
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"specified securities" has the meaning given in section 
173(3) of the Act; 

"Talisman" means The Stock Exchange settlement system 
known as Talisman; 

"Talisman charge" means a charge granted in favour of The 
Stock Exchange over property credited to an account 
within Talisman maintained in the name of the chargor in 
respect of certain property beneficially owned by the 
chargor; and 

"transfer" when used in relation to specified securities 
has the meaning given in section 173(3) of the Act. 

Charges on land or any interest in land not to be treated as 
market charges 

8. -(1) No charge, whether fixed or floating, shall be treated 
as a market charge to the extent that it is a charge on land 
or any interest in land. 

(2) For the purposes of paragraph (1), a charge on a 
debenture forming part of an issue or series shall not be 
treated as a charge on land or any interest in land by reason 
of the fact that the debenture is secured by a charge on land 
or any interest in land. 

Amendment s — to__ section 1 73 of Act concerning certain charges 

gr a n t ed in favour of _The Stock Exchange and certain 
^cj j - ri n q debts _ jand liabilitie s arising in connection with 
allotment of specified securities 

9. Section 173 of the Act (market charges) shall be amended 

(a) by inserting the following paragraph after section 
173(1 ) ( a) - 

"(aa) in favour of The Stock Exchange, for the 
purpose of securing debts or liabilities arising in 
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connection with short term certificates;"; 



(b) by inserting, in section 173(1 )(c), the words "or 
allotment" after the word "transfer" and the words "or 
allottee" after the word "transferee"; 

(c) by inserting "(aa)" after the words "subsection 
( 1 ) ( a) " in section 173(2); and 

(d) by substituting the following for the first line of 
section 173(3) - 

"in subsection (1) - 

"short term certificate" means an instrument issued 
by The Stock Exchange undertaking to procure the 
transfer of property of a value and description 
specified in the instrument to or to the order of 
the person to whom the instrument is issued or his 
endorsee or to a person acting on behalf of either 
of them and also undertaking to make appropriate 
payments in cash, in the event that the obligation 
to procure the transfer of property cannot be 
discharged in whole or in part;". 

Extent to which charge granted in .favour of recogn ised 
investment exchange to be treated as market c harge 
10.-(1) A charge granted in favour of a recognised investment 
exchange other than The Stock Exchange shall be treated as a 
market charge only to the extent that- 

(a) it is a charge over property provided as margin in 
respect of market contracts entered into by the exchange 
for the purposes of or in connection with the provision 
of clearing services; 

(b) in the case of a recognised UK investment exchange, 
it secures the obligation to pay to the exchange the net 
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sum referred to in paragraph 9(2) (a) of Schedule 21 of 
the Act as it applies by virtue of paragraph 1(4) of that 
Schedule; and 

(c) in the case of a recognised overseas investment 
exchange, it secures the obligation to reimburse the cost 
(other than fees and other incidental expenses) incurred 
by the exchange in settling unsettled market contracts in 
respect of which the charged property is provided as 
margin. 

(2) A charge granted in favour of The Stock Exchange shall 
be treated as a market charge only to the extent that- 

(a) it is a charge of the kind described in paragraph 
( 1 ) ; or 

(b) it is a Talisman charge and secures an obligation of 
either or both of the kinds mentioned in paragraph (3). 

(3) The obligations mentioned in this paragraph are- 

fa) the obligation of the chargor to reimburse The Stock 
Exchange for payments (including stamp duty and taxes but 
excluding Stock Exchange fees and incidental expenses 
arising from the operation by The Stock Exchange of 
settlement arrangements) made by The Stock Exchange in 
settling, through Talisman, market contracts entered into 
by the chargor; and 

(b) the obligation of the chargor to reimburse The Stock 
Exchange the amount of any payment it has made pursuant 
to a short term certificate. 

(4) In paragraph (3), "short term certificate" means an 
instrument issued by The Stock Exchange undertaking to procure 
the transfer of property of a value and description specified 
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in the instrument to or to the order of the person to whom the 
instrument is issued or his endorsee or to a person acting on 
behalf of either of them and also undertaking to make 
appropriate payments in cash, in the event that the obligation 
to procure the transfer of property cannot be discharged in 
whole or in part. 

Extent to which charge granted in favour of recognised 
clearing house to be treated as market charge 

11. A charge granted in favour of a recognised clearing house 
shall be treated as a market charge only to the extent that- 

(a) it is a charge over property provided as margin in 
respect of market contracts entered into by the clearing 
house; 

(b) in the case of a recognised UK clearing house, it 
secures the obligation to pay to the clearing house the 
net sum referred to in paragraph 9(2) (a) of Schedule 21 
to the Act; and 

(c) in the case of a recognised overseas clearing house, 
it secures the obligation to reimburse the cost (other 
than fees or other incidental expenses) incurred by the 
clearing house in settling unsettled market contracts in 
respect of which the charged property is provided as 
margin . 

Circumstances in which CGO Service ch a rge to be treat ed_as 
market charge 

12. A CGO Service charge shall be treated as a market charge 
only if- 

(a) it is granted to a settlement bank by a person for 
the purpose of securing debts or liabilities of the kind 
mentioned in section 173(1 )(c) of the Act incurred by 
that person through his use of the CGO Service as a CGO 
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Service member; and 



(b) it contains provisions which refer expressly to the 
CGO. 

Extent to which CGO Service charge to be treated as market 
charge 

13. A CGO Service charge shall be treated as a market charge 
only to the extent that- 

(a) it is a charge over any one or more of the 
following- 

(i) specified securities held within the CGO 
Service to the account of a CGO Service member or a 
former CGO Service member; 

(ii) specified securities which were held as 
mentioned in sub-paragraph (i) above immediately 
prior to their being removed from the CGO Service 
consequent upon the person in question becoming a 
former CGO Service member; 

( iii ) sums receivable by a CGO Service member or 
former CGO Service member representing interest 
accrued on specified securities held within the CGO 
Service to his account or which were so held 
immediately prior to their being removed from the 
CGO Service consequent upon his becoming a former 
CGO Service member; 

{ iv ) sums receivable by a CGO Service member or 
former CGO Service member in respect of the 
redemption or conversion of specified securities 
which were held within the CGO Service to his 
account at the time that the relevant securities 
were redeemed or converted or which were so held 
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immediately prior to their being removed from the 
CGO Service consequent upon his becoming a former 
CGO Service member; and 

(v) sums receivable by a CGO Service member or 
former CGO Service member in respect of the transfer 
by him of specified securities through the medium of 
the CGO Service; and 

(b) it secures the obligation of a CGO Service member or 
former CGO Service member to reimburse a settlement bank 
for the amount due from him to the settlement bank as a 
result of the settlement bank having discharged or become 
obliged to discharge payment obligations in respect of 
transfers or allotments of specified securities made to 
him through the medium of the CGO Service. 

Limitation on disapplication of sections 10(1 )(b) and 11 (3) (c) 
of Insolvency Act 1986 in relation to CGO Service charges 
1 4 . - ( 1 ) In this regulation "qualifying period" means the 
period beginning with the fifth business day before the day on 
which a petition for the making of an administration order in 
relation to the relevant CGO Service member or former CGO 
Service member is presented and ending with the second 
business day after the day on which an administration order is 
made in relation to the relevant CGO Service member pursuant 
to the petition. 

(2) The disapplication of sections 10(1 ) (b) and 11 (3) (c) 
of the Insolvency Act 1986(a) by section 175(1)(a) of the Act 
shall be limited in respect of a CGO Service charge so that it 
has effect only to the extent necessary to enable there to be 
realised, whether through the sale of specified securities or 
otherwise, a sum equal to whichever is less of the following- 



(a) 1 986 c . 45 
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(a) the total amount of payment obligations discharged 
by the settlement bank in respect of transfers and 
allotments of specified securities made during the 
qualifying period to the relevant CGO Service member or 
former CGO Service member through the medium of the CGO 
Service less the total amount of payment obligations 
discharged to the settlement bank in respect of transfers 
of specified securities made during the qualifying period 
by the relevant CGO Service member through the medium of 
the CGO Service; and 

(b) the amount (if any) described in regulation 13(b) 
due to the settlement bank from the relevant CGO Service 
member or former CGO Service member. 

Ability of administrator or administrative receiver to recover 
assets in case of property subject to CGO Service charge or 
Talisman charge 

1 5 .-( 1 ) The disapplication of sections 15(1) and (2), 43 and 
61 of the Insolvency Act 1986 by section 175(1 ) (b) and 175(3) 
of the Act shall cease to have effect in respect of a charge 
which is either a CGO Service charge or a Talisman charge 
after the end of the second business day after the day on 
which an administration order is made or, as the case may be, 
an administrative receiver is appointed, in relation to the 
grantor of the charge, in relation to property subject to it 
which - 

(a) in the case of a CGO Service charge, is not, on the 
basis of a valuation in accordance with paragraph (2), 
required for the realisation of whichever is the less of 
the sum referred to in regulation 14(2) (a) and the amount 
referred to in regulation 14(2) (b) due to the settlement 
bank at the close of business on the second business day 
referred to above; and 
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(b) in the case of a Talisman charge is not, on the 
basis of a valuation in accordance with paragraph (2), 
required to enable The Stock Exchange to reimburse itself 
for any payment it has made of the kind referred to in 
regulation 10(3). 

( 2 ) For the purposes of paragraph ( 1 ) the value of 
property shall, except in a case falling within paragraph (3), 
be such as may be agreed between whichever is relevant of the 
administrator or administrative receiver on the one hand and 
the settlement bank or The Stock Exchange on the other. 

(3) For the purposes of paragraph (1), the value of any 
investment for which a price for the second business day 
referred to above is quoted in the Daily Official List of The 
Stock Exchange shall - 

(a) in a case in which two prices are so quoted, be an 
amount equal to the average of those two prices, adjusted 
where appropriate to take account of any interest 
received or receivable; and 

(b) in a case in which one price is so quoted, be an 
amount equal to that price, adjusted where appropriate to 
take account of any interest received or receivable. 

PART VI 

CONSTRUCTION OF REFERENCES TO PARTIES TO MARKET CONTRACTS 

Circumstances in which member or designated non-member dea l i ng 
as principal to be treated as acting in d i fferent capacities 
1 6 . - ( 1 ) In this regulation "relevant transaction" means a 
market contract effected by a member or designated non-member 
of a recognised investment exchange or a member of a 
recognised clearing house as principal, being a market 
contract which is an investment falling within paragraph 7 , 8 
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or 9 of Schedule 1 to the Financial Services Act 1986(a) (or 
falling within paragraph 1 1 of that Schedule insofar as that 
paragraph is relevant to any of those paragraphs) and in 
relation to which money received by the member or designated 
non-member is client money for the purposes of the Financial 
Services (Clients' Money) Regulations 1987(b) or would be 
client money for the purposes of those regulations were it not 
money which, in accordance with those regulations, may be 
regarded as immediately due and payable to the member or 
designated non-member for his own account. 

(2) For the purposes of subsection (1) of section 187 of 
the Act (construction of references to parties to market 
contracts) a member or designated non-member of a recognised 
investment exchange or a member of a recognised clearing house 
shall be treated as effecting relevant transactions in a 
different capacity from other market contracts he has effected 
as principal. 

PART VII 

ADDITIONAL REQUIREMENTS FOR RECOGNITION 

Restriction of paragraph 2 of Schedule 21 to Act 
17. In Schedule 21 to the Act (additional requirements for 
recognition) the following new sub-paragraph shall be added at 
the end of paragraph 2 - 

u (4) The reference in sub-paragraph (1) to rights and 
liabilities between those party as principal to unsettled 
market contracts does not include rights and 
liabilities - 



(a) 1986 c . 60 . 

(b) Regulations made by the Securities and Investments Board 
under section 55 of the Financial Services Act 1986 (1986 
c.60.) and issued (with amendments) in the Board's Release No 
54. The regulations have been further modified, in an 
irrelevant respect, by the Financial Services (Clients' Money) 
(Amendment) Regulations 1990. 
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(a) in respect of margin; or 



(b) arising out of a failure to perform a market 
contract . " . 



PART VIII 
LEGAL PROCEEDINGS 

Applications for order under section 175(2) of Act 
18. There shall be inserted in subsection (2) of section 175 
(administration orders etc) of the Act after the words "pari 
passu with the market charge," the words "on the application 
of any person interested" . 

Court having jurisdiction in respect of proceedings under Part 
VII of Act 

19.i-(1) For the purposes of sections 161 , 1 63, 164, 175(5) 
and 182 of the Act (various legal proceedings under Part VII 
of Act) "the court" shall be the court which has last heard an 
application in the proceedings under the Insolvency Act 1986 
or the Bankruptcy (Scotland) Act 1985 in which the relevant 
office-holder is acting or, as the case may be, any court 
having jurisdiction to hear applications in those proceedings; 

(2) For the purposes of subsection (2) of section 175 of 
the Act (administration orders etc), "the court" shall be the 
court which has made the administration order or, as the case 
may be, to which the petition for an administration order has 
been presented. 

(3) The rules regulating the practice and procedure of the 
court in relation to applications to the court in England and 
Wales under sections 161, 163, 164, 175 and 182 of the Act 
shall be the rules applying in relation to applications to 
that court under the Insolvency Act 1986. 

1991 Department of Trade and Industry 
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